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Freedom of Speech. By Zechariah Chafee, Jr. New 
York, Harcourt, Brace and Howe, 1920. — vii, 431 pp. 

As a concept of political philosophy the precise scope of the liberty 
of the individual is a matter rather of speculative interest than of 
practical importance. But in the case of freedom of speech we have 
one of those rare instances in which an undefined philosophical con- 
cept is incorporated in so many words into the body of our funda- 
mental law. Thus incorporated it must, when necessity arises, be 
given precision of meaning by the courts. Whether they welcome 
the task or not, they are compelled to transform an abstract theory 
of politics into a positive rule of law. Such a task is never disem- 
barrassed. In respect to the guaranty of freedom of speech it is 
peculiarly perplexing — and for two reasons. In the first place, 
speaking generally, this guaranty is of no large consequence in times 
of peace, when the pulse of the nation is not greatly agitated by the 
battles of ideas that rage. It is in and around times of war that it 
especially signifies. In the second place, while this guaranty appears 
to stress the right of the individual, its actual worth in a democracy 
derives much more largely from its social purport. It is doubtless 
far less important that any individual should himself enjoy freedom 
of speech than that the people of a democracy should enjoy freedom 
of being spoken to. 

In view of the difficulty of this problem of definition, and in view 
of the events of recent years in the United States, there is no ques- 
tion that we have stood in need of having some competent person 
draw this high concept of liberty from its throne in the heavens of 
things cherished but little understood and plant it firmly on earth 
for our more intimate scrutiny. There is also no question of Mr. 
Chafee's competence to do this. There is finally no question that he 
has succeeded in what he attempted. But as to the exact measure 
of his success and the measure of the general usefulness of what he 
has done, opinions will differ widely. 

Mr. Chafee rejects with cogent reasoning the notion that the Bill 
of Rights goes into eclipse upon a declaration of war. He rejects 
also the Blackstonian interpretation of our free-speech clauses as 
merely prohibiting a censorship in advance. He rejects as useless 
the vague distinction between " liberty " and " license ". He rejects 
the view that the first amendment merely limited the government to 
the punishment of acts which were seditious at common law in 1790. 
Recognizing, however, that the constitutional guaranty does not 
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grant immunity for every possible use of language, he seeks a 
" rational test of what is use and what is abuse ", a " fundamental 
premise ", a " workable principle ", a " boundary line ". He finds 
the proper test for the suppression of speech in the opinion of Judge 
Learned Hand in the Masses Publishing Co. case: it "is neither 
the justice of its substance nor the decency and propriety of its 
temper, but the strong danger that it will cause injurious acts ". He 
finds it in the " common law test of incitement ". Better still, he 
finds it in Mr. Justice Holmes's standard that the words used must 
" create a clear and present danger that they will bring about the 
substantive evils that Congress has a right to prevent ". This stand- 
ard Mr. Justice Holmes set up in the Schenck case for the entire 
Court and elaborated and directly applied for himself and Mr. Jus- 
tice Brandeis in his dissent in the Abrams case. 

So far, so good. There is little doubt that had judges instructed 
juries that they must find " clear and present danger " in the utter- 
ances of persons accused, the resulting state of the law upon this 
subject would have been far more in consonance with the spirit of 
our institutions in general and a reasonable interpretation of our free- 
speech guaranties in particular. Certainly the phrase would have 
been a vast improvement over the more uncertain test of the general 
or remote evil tendency of utterances that was applied by district 
and state courts in numerous instances. It is impossible to say, 
however, whether this result upon the law would have found full 
reflection in the verdicts rendered. No doubt some — possibly a con- 
siderable number— of trials would have eventuated differently. As 
to this, one can only hazard a guess. But certain it is that there is 
no magic in the phrase " clear and present danger " that would pre- 
vent its misapplication by overwrought passions. The most that can 
be said is that it would have had a general good tendency to pre- 
serve judicial equilibrium in troublous times. Legal precepts cannot 
change human nature. And the stuff of courts is human stuff. 

Would the legal toleration flowing from a rigid application of the 
rule of " clear and present danger " have resulted in a larger har- 
vest of outspoken pacifists and pro- Germans? Would it have heart- 
ened many of them to utterances that would have brought them 
within the pale of the rule, with the net result of possibly as many 
prosecutions and convictions? Or would social and economic ostra- 
cism (a far more powerful deterrent than the law and largely beyond 
its control) have operated to keep the situation approximately where 
it was kept? To propound and attempt to answer such questions 
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would be merely to speculate. It would, moreover, be to speculate 
to no useful purpose. For when once the fear of a formidable pro- 
German opposition had shown its groundlessness, no sane and ob- 
serving person could doubt that the United States would survive all 
oppositional activities, and that the war would be waged regardless 
of them. Whether one agrees or not with Mr. Chafee's view that a 
prodigious amount of egregious injustice was done, it would be a 
happy circumstance if the country could look back upon a record of 
splendid toleration as well as a record of splendid achievement. 

A conscientious reviewer ought to be reluctant to take issue with 
so intangible a thing as the tone of a book. It is nevertheless just 
this matter of tone that invites chief criticism of Mr. Chafee's work. 
The book is not a law book and will probably not be extensively re- 
ferred to by attorneys and judges nor cited in judicial opinions. It 
was not, or at any rate should not have been, written for an audience 
in general sympathy with pacifists and pro-Germans. Such an audi- 
ence would have conceded or demanded far more than Mr. Chafee 
argues for. It was, or should have been, written for fair-minded 
and even stubborn-minded patriots, to convince them of the wisdom 
of toleration. There is nothing more intolerable — or for that matter 
more usual — than intolerance of intolerance. From cover to cover 
the tone of this book is intolerant — mildly so, perhaps, but none the 
less intolerant ; and Mr. Chafee's occasional protestations of personal 
predilection to the contrary act rather as an additive than as a 
counter irritant. It is a pity that a book containing so much of 
solid learning and sound reasoning should have been spoiled for its 
proper audience by unnecessary polemics. 

Howard Lee McBain. 
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